
UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

DAKOTA RESOURCE COUNCIL, a )
non-profit North Dakota )
corporation, )

)
Petitioner, )

)
v. ) No. ______________

)
ENVIRONMENTAL PROTECTION AGENCY, ) Petition for Review 
an agency of the United States, )

)
Respondent. )

Pursuant to Section 307 of the Clean Air Act, 42 U.S.C. § 7607, and the Administrative

Procedure Act, 5 U.S.C. § 702, 704 and 706, Petitioner Dakota Resource Council, on behalf of

itself and its members, hereby petitions the Court for review of a final agency action taken by

Respondent Environmental Protection Agency on February 24, 2004.  

The final action challenged by this petition for review is EPA Administrator Michael O.

Leavitt’s formal execution, on February 24, 2004, of a “Memorandum of Understanding Between

the State of North Dakota and the United States Environmental Protection Agency” (herein

“MOU,” attached as Exhibit A).  The MOU adopts fundamental changes to well-established

federal law and policy regarding the determination of air pollution impacts in national parks and

wilderness areas.  The MOU represents a final agency action.  In other words, the MOU is an

agency pronouncement which is “controlling in the field,” and which represents the culmination

of EPA’s decisionmaking process where both “rights and obligations have been determined” and

from which “legal consequences will flow.”  Appalachian Power Co. v. EPA, 208 F.3d 1015,

1021-22 (D.C. Cir. 2000).  Nevertheless, the MOU was signed by EPA without following notice

and comment rulemaking procedures consistent with the Administrative Procedure Act.   

The MOU, on its face and in practice, is contrary to the Clean Air Act, EPA regulations

issued pursuant to the Clean Air Act, and long-standing agency policy.  That the MOU is
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contrary to established EPA law and policy is supported by an electronic letter to Administrator 

Leavitt’s air quality directors from every EPA regional office in the country asking that North

Dakota’s revised modeling protocol, based on and allowed by the MOU, “be rejected.”  That

letter, dated April 21, 2004, is attached hereto as Exhibit B.  

According to Section 307(b) of the Clean Air Act, 42 U.S.C. § 7607(b), a petition for

review of a final action taken by the Administrator of EPA that is “locally or regionally

applicable” may be filed in the appropriate circuit within 60 days after the date the action is

published in the Federal Register.  EPA has not published notice in the Federal Register of its

execution of the MOU consistent with Section 307(b) of the Clean Air Act.  EPA may

nevertheless in the future attempt to claim its action was final and that Petitioner is precluded

from challenging the provisions or consequences of the MOU in a later proceeding.  Therefore

DRC is filing this petition within 60 days of the day the EPA Administrator signed the MOU.  

Well before the initiation of this action the Dakota Resource Council asked EPA whether

it will take the position that the MOU is not a final agency action.  EPA stated that it would not

provide an opinion to the Dakota Resource Council on this issue.  By this method the agency

seeks to have it both ways.  If the MOU is challenged within the 60-day appeal period EPA may

claim judicial review is inappropriate because the MOU is not a final agency action.  If the MOU

is challenged after the expiration of the 60-day period EPA may claim the MOU is a final agency

action to which judicial review is foreclosed.  Thus Dakota Resource Council’s only choice was

to seek review of the MOU now.   
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